CAST Survey—Impact Fees for Down Payment Assistance

June 25, 2003

Grand Lake wants to use impact fee funds for a downpayment assistance program.  Has anyone else done this, especially in light of Senate Bill 15, and the requirement that impact fees be used for capital facilities?
Steamboat  We revoked our impact fees in favor of an excise tax, but if we still had the fees we would not  try to use them for downpayment assistance. Could they be used instead to help pay for infrastructure in "affordable" housing
developments?
 

Breckenridge  We haven't.

Durango  While we have a wide range of impact fees, we do not have one for  downpayment assistance.  Its good idea though 

 

Snowmass Village  No we have not used impact fees for a dowmpayment program.  I assume this is for affordable housing.  I would think however that they could use impact fees to provide a portion of the infrastructure (road, utilities, park, etc) in order to comply with Senate Bill 15.  Good luck! 

 

Granby   We did a real estate transfer assessment on the First Sale of lot in Grand Elk for Down Payment Assessment. It was part of the PUD / Planned Development Overlay zoning for Grand Elk. 
 28. EMPLOYEE HOUSING PLAN (FP) 

          28.01     Town Requirements for Final Plan 

          A plan which estimates the number of employees needed to serve all or portions of the development and how they  will be provided housing. 

          28.02     Submission of Grand Elk 

          Grand Elk Ranch & Club roughly estimates that upon full build out, the entire development will require the following  employees: for retail and commercial space, one per 1,000 square feet; for the golf course and related facilities, 43;    for the Homeowner’s Association, four to six. The maximum number of Additional Units which may be created will be 73 many of which will actually be used as caretaker units which will provide employee housing. Grand Elk will  pay a one time housing fee to the Town of .25% of the sale price of each lot upon the initial sale to a consumer with  the fee being based on the actual price of the land and not of that portion of the total price allocated to golf course membership. (The membership fee is currently $25,000.00 for full memberships and $6,000.00 for social 
memberships.) The proceeds of this fee will be earmarked for attainable/affordable housing needs which would be 
administered through an intergovernmental agreement between the Town and the Grand County Housing Authority. 

Mt. Crested Butte     I was pretty sure that, even before SB15, impact fees had to be limited to capital facilities by US Supreme Court language in some of the cases.Capital facilities would typically be only those assets owned by the government and would be their fixed assets.   Therefore, I don't think you can use impact fees for a down-payment assistance program.   Mt. CB has over $1,000,000 from the sale of a piece of town land that we may use for down payment assistance, but we would not use our housing impact fees for down payment assistance.   It would probably be best to steer away from using impact fees for down payment assistance.

 

Silverthorne has not done this.  We have an excise tax for capital improvements and growth related infrastructure, but no impact fees outside an annexation agreement.

 

Gunnison   not on this end in gunnie.   we have a down payment assistance program available through our local CHOTO in delta.   

 

Telluride  The San Miguel Regional Housing Authority runs a down payment assistance program which is not funded through impact fees. The program is funded through grants from local governments [Telluride,  Mountain Village and San Miguel County] , the local Real Estate Board, and the non-profit Telluride Foundation. The Town of Telluride uses funds collected through its 1/2 cent sales tax for affordable housing and "payment-lieu-of mitigation" funds for its contributions to the program. Please call Lance if you have questions. Also, if there is concern about whether a down payment assistance
program purchases a "capital asset", what about structuring the assistance not as a loan but instead as an equity participation, i.e. the HA becomes a part owner of the property to the extent of the assistance?  We have some examples of this in san miguel county and I believe that habitat for humanity uses a form of this in some of their sweat equity programs.  Legal issues get a bit tricky, but I think it's worth exploring.
Winter Park  Talked to Carolynne White at CML last week about this subject.  She is the CML
staffer responsible for the book on SB 15.  Summary of her comments follows:
1)    SB 15 does restrict the use of impact fee revenues to capital items with a life expectancy of at least 5 years.
2)    SB 15 purports to claim that this is a matter of statewide concern, which implies that it would apply to Home Rule municipalities as well as Statutory. Guess we could sacrifice one of our own as a test case to argue it doesn't apply to Home Rule.
3)    It is uncertain whether capital improvements could also include the purchase of land.
4)    It is uncertain whether capital improvements could be interpreted to include down payment assistance, using the argument that the down payment is for a purchase of a capital improvement with a long life.
5)    Aggressive uses of the statutes for affordable housing tends to draw litigation more than some other things, so if you want to go that way, you should at least have early communications with the local builders and realtors to see if there is buy-in from them.
6)    If some impact fees were collected prior to the effective date of SB 15, they probably do not have the same restrictions.  We need to find out that date. 
7)    In my opinion, use of impact fees for down payment assistance is probably not a good idea, even if we think the legal battle could be won.  This is because I think it would be used as an example of local abuse of legislation which would then bring another attack in the legislature to solve that abuse.
8)    Will copy this to Carolynne White.  Call her directly if you have more questions as this exhausts my knowledge of the subject.
